Glazier\u27s Foodtown v. Workforce Appeals Board, Department of Workforce Services and David A. Swapp : Reply Brief by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1998
Glazier's Foodtown v. Workforce Appeals Board,
Department of Workforce Services and David A.
Swapp : Reply Brief
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Loren R. Blauer; Workforce Services; Attorney for Respondent.
John Preston Creer; Attorney for Petitioner.
This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Reply Brief, Glazier's Foodtown v. Workforce Appeals Board, No. 980075 (Utah Court of Appeals, 1998).
https://digitalcommons.law.byu.edu/byu_ca2/1376
UTAH COURT OF APPEALS 
BRIEF 
UTAH 
DOCUMENT 
K F U 
50 
"oCKET NO. ^ g Q P l g - ^ f r , 
UTAH COURT OF APPEALS 
GLAZIER'S FOODTOWN, 
a Utah Corporation 
Petitioner 
WORKFORCE APPEALS BOARD, 
DEPARTMENT OF WORKFORCE 
SERVICES, and DAVID A. SWAPP 
Respondent 
CaseNo.980075-CA 
Priority No. 7 
REPLY BRIEF 
PETITION FOR REVIEW OF A DECISION 
OF THE WORKFORCE APPEALS 
BOARD OF THE DEPARTMENT OF WORKFORCE SERVICES 
Loren R. Blauer 
WorkForce Services 
140 East 300 South 
P.O. Box 45244 
Salt Lake City, UT 84145 
Attorney for Respondent 
John Preston Creer 
Suite 17, Intrade Building South 
1399 South 700 East 
Salt Lake City, Utah 84105 
Telephone (801) 486-1700 
FAX (801) 486-1777 
skSJ** Attorney for PetHione^o^-
UTAH COURT OF APPEALS 
GLAZIER 5 FOOl 
a Utah Corporation 
Petitioner 
v. 
WORKFORCE APPEALS BOARD, 
DEPARTMENT OF WORKFORCE 
SERVICES, and DAVID A. SWAPr 
Respondent 
(\-isr Nin Q X ' l O ^ - r \ 
Priority No. 7 
REPLY BRIEF 
PETITION FOR REVIEW OF A DECISION 
OF THE WORKFORCE APPEALS 
BOARD OF THE DEPARTMENT OF WORKFORCE SERVICES 
Loren R. Blauer 
WorkForce Services 
140 East 300 South 
P.O. Box 45244 
Salt Lake City, UT 84145 
John Preston Creer 
Suite 17, Intrade Buildiik. 
1399 South 700 East 
Salt Lake City, Utah 84105 
Telephone (801) 486-1700 
FAX (801) 486-1777 
Attorney for Respondent Attorney for Petitioner 
TABLE OF CONTENTS 
Table of Authorities ii 
Argument 1 
The Claimant is a Party 1 
The Claimant is not a Witness 3 
Relief Sought 4 
TABLE OF AUTHORITIES 
Section 35A-4-508-(2)(c) 2 
ii 
ARGUMENT 
THE CLAIMANT IS A PARTY 
When there is a claim for unemployment insurance benefits there needs to be 
two parties, the Claimant and the Employer. In this case, the Claimant is David A. 
Swapp and the Employer is Glazier's Food Town. 
The Claimant filed a claim for unemployment insurance benefits with the 
Department of Work Force Services. The Department allowed the benefits based upon 
the Claimants written statement (R9-11). That hand written statement was the only 
statement of any kind made by the Claimant. The Claimant never appeared at a hearing 
and never amplified his written statement by verbal testimony. 
The Employer filed an appeal. The Administration Law Judge affirmed the 
Departments decision and allowed benefits to the Claimant on the grounds that he was 
discharged from employment without just cause. The Administrative Law Judge held 
the Employer liable for benefit costs. Thereafter, the Employer filed an appeal to the 
Work Force Appeals Court and it affirmed the decision of the Administrative Law 
Judge. 
At the hearing before the Administrative Law Judge, the Claimant did not 
participate in the telephone hearing but the Employer did (R22). The Administrative 
Law Judge not only considered the written statement of the Claimant but paraphrased 
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it in his hearing (R28). Also, in the decision of the Administrative Law Judge he again 
quotes from the written statement of the Claimant in his Finding of Facts (R36). 
The Statement of Facts in the Brief of the Respondent refer to the written 
statement of the party claimant in paragraphs 13, 14, 15, 16. There is no question that 
the Administrative Law Judge and The Department of Workforce Services considered 
the written statement of the Claimant. 
Section 35A-4-508(2)(c) of the Utah Code Annotated reads as follows: 
After affording the parties reasonable opportunity for fair 
hearing, the Administrative Law Judge shall make findings 
and conclusions on that bases, affirm, modify or reverse the 
determination of the division, (emphasis added) 
When the Utah Code refers to the parties, they are referring to the Claimant and 
the Employer. A hearing is a hearing of the parties, not one party only. Utah Law 
requires that it must be a fair hearing. To be fair there must be cross examination of the 
parties available to each party, otherwise in this case the claimants assertions go 
unchallenged. 
The legal basis for Employer's Petition for Review is that one party (the 
Employer) was not able to cross examine the other party (the Claimant). The Claimant 
could and did make representation in his written statement (R9-11) that the Employer 
could not cross examine. 
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THE CLAIMANT IS NOT A WITNESS 
The Claimant is not "a witness" that should have been subpoenaed to the 
hearing. The Claimant stands in the shoes of a Plaintiff in a lawsuit. The Plaintiff and 
the Defendant need to appear at the trial to testify and/or to be cross examined. 
The Department of Work Force Services* position, is that the Claimant is only 
"a witness", that the Employer should have subpoenaed him. Just as in an ordinary 
lawsuit, the Plaintiff must be there for the action to go forward and can be called as 
a witness by either side of the case without the need of a subpoena. 
For feasons before stated in the petitioners Petition for Review Glazier Food 
Town, the Employer did not have a fair, due process hearing before the Administrative 
Law Judge. 
The Department Work Force Services claim that Glazier did not meet its burden 
of proof is without foundation. The issue is not the burden of proof, the issue is was 
there a due process hearing? The question is not whether there was just cause for 
discharge or whether Glazier's had marshaled the evidence, the question is, was there 
a Due Process hearing? That is the basis of the appeal of the Petition for Review. 
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RELIEF SOUGHT 
Glazier's asks this Court to overturn the Order of the Department of Workforce 
Services and to restore any assessment that has or will be made against Glazier's 
Foodtown as a result of Swapp's claim for unemployment insurance. 
The property interests of Glazier"s was affected by the decision of the 
Department of Workforce Services Appeal Section and Glazier's Foodtown was not 
given a fair, due-process hearing allowing Glazier's to cross-examine the claimant 
before a decision was reached. Accordingly, there was not substantial evidence 
presented to the Administrative Law Judge to rule against Glazier and for the claimant. 
Respectfully submitted August #0 , 1998 
Joh*£?reston Creer 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I hereby certify that I served a copy of the foregoing REPLY BRIEF on the 
Respondent by mailing two copies thereof, postage prepaid, to the Attorney for the 
Respondent at the following address this 40 day of August 1998: 
Loren R. Blauer 
Workforce Services 
140 East 300 South 
P.O. Box 45244 
Salt Lake City, Utah 84145 
5 
